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a Corporation, 

Appellee. 
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BRIEF OF APPELLANT. 

I 

I 

Statement of Facts, j 

i 

I 

This is an appeal from a judgment of the District 
Court of the United States for the District of Colum¬ 
bia wherein that Court directed a Verdict for the 
defendant at the conclusion of the plaintiff’s testi¬ 
mony. (Rec. p. 8.) 

It was developed from the evidence in the plaintiff’s 
case that on the 27th day of June, 1936, (Rec. p. 13), 
the appellant purchased a ticket frojn the appellee 






2 


company which ticket entitled her to transportation 
from Philadelphia, Pennsylvania, to Washington, Dis¬ 
trict of Columbia. Thereupon, at or about 12:30 P. M. 
on the aforesaid date, the appellant, together with 
four companions entered the depot of the appellee 
company commonly known as the 30th Street Station 
in Philadelphia, and proceeded down three flights of 
steps to the subway where she was to board the 
Washington-bound train. (Rec. pp. 14, 20, 23.) The 
floor of the subway upon which appellant waited for 
the train was the same height as the platform of the 
trains thereby obviating the necessity for passengers 
to climb the steps of the train, they merely being 
required to step from the floor of the station to the 
platform of the train, both being of equal height. 
Obviously it is necessary for some space to exist 
between the floor of the depot and the platform of the 
trains when they are moving in or through the depot. 
As there is no perceptible oscillation when the trains 
pass through the depot (Rec. p. 13) this space is not 
required to be large. Ordinarily the space varied 
from l 1 /* to 9 inches depending on the width of the 
particular coach which was drawn up to the platform. 
(Rec. pp. 13, 27.) 

However, two witnesses testified that on this occa¬ 
sion there existed an unusual space of a little over 
twelve inches between the floor of the station and the 
platform of the train. (Rec. pp. 21, 24.) 

As the appellant, a woman 64 years of age, and 
weighing around 175 pounds (Rec. p. 16), who had 
ridden on a train only once before during her life- 
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time, (Rec. p. 16), attempted to enter the train by 
crossing this nnusual space, she looked for the plat¬ 
form of the train and thought she was stepping on it, 
but instead, her right foot plunged down into the 
space between the platform of the train and the floor 
of the station. (Rec. pp. 14, 16, 18.) She did not see 
anything but the platform of the train when she was 
getting on and when she went to step on it, instead of 
doing so her leg went down between the levels. (Rec. 
pp. 14, 16.) She did not know how her foot got down 
into the space and she did not remerhber whether her 
foot touched either side of the hole—hshe just remem¬ 
bered going right straight down. (Rec. p. 16.) The 
shoes which she was wearing at th^ time measured 
10 inches at the longest point. (Recj p. 16.) 

The National Democratic Convention was being held 
in Philadelphia and the station wa^ crowded. (Rec. 
pp. 14, 21.) Passengers were entering the train ahead 
of the appellant (Rec. pp. 21, 23) apd others follow¬ 
ing her. 

| 

As the appellant fell her right leg went down into 
the space up to her hip and she didj a regular split, 
(Rec. p. 14), the 4 4 other leg being oh the platform’’ 
and her body being bent forward into the vestibule 
of the train across her suitcase which she had held 
in her right hand. (Rec. pp. 14, 16, IS.) 

Appellant was given no warning by any of • the 
employees of the appellee as she approached this 
space (Rec. pp. 14, 21, 24), nor did hny of her com¬ 
panions hear a warning given at or jirior to the acci¬ 
dent (Rec. pp. 21, 24) although the appellee in its plea 


i 

i 

i 

i 

I 
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to the declaration alleged that the attention of the 
appellant and of other passengers was directed to the 
existence of such space by appellee’s employees ad¬ 
monishing them to “watch their step”. (Rec. p. 7.) 
On the contrary, however, at the time appellant fell 
there was a trainman standing at a distance (Rec. pp. 
14, 20) talking to a lady (Rec. pp. 20, 24) and there 
was no employee of appellee nearby. As a result it 
was from two to five minutes before a trainman ap¬ 
proached and assisted in extricating appellant from 
the space. (Rec. pp. 14, 20, 23, 25.) 

Furthermore, there was no light in or about this 
space. The only lights were at the top of the poles 
near the ceiling. (Rec. p. 20.) 

The injuries resulting to the appellant from this 
accident were permanent in nature and are described 
by the appellant herself on pages 15 and 18 of the 
record, and by her physician on page 19 of the record. 

Assignment of Errors. 

The plaintiff says that the Court erred as follows 
in the trial of the above-entitled cause, namely: 

1. In excluding the testimony of John A. Nolan in 
regard to use of a bridge or sliding platform to cover 
spaces between passenger cars and floor level railway 
stations. 

2. In refusing to take judicial notice that it was 
obviously possible to have remedied the dangerous 
space existing at the time and place specified in the 
evidence by the use of a bridge or plank. 


3. In excluding the testimony of Bernard F. Gar- 
vey, Patent Attorney, in regard to i records in the 
Patent Office relative to safety platforms, that is slid¬ 
ing platforms, the purpose of whidh is to bridge 
space between floor level car platforms and permanent 
station floors. 

4. In excluding from the evidence certified copies 
from the Office of the Commissioner of Patents show¬ 
ing Patents of bridges or sliding platforms to elim¬ 
inate gaps such as the one described jin the evidence 
in this case. 

5. In excluding from the evidence! Plaintiffs’ Ex¬ 
hibits 1, 2, 3 and 4, being the same patents referred 
to in Assignment of Error No. 4. 

6. In directing a verdict for the defendant. 

ARGUMENT. j 

I 

On motion for directed verdict credibility of wit¬ 
nesses must be conceded and the evidence must be 
construed most favorably to the plaintiff. 

! 

Since this case was decided by a directed verdict 
at the close of the plaintiff’s case, (jRec. p. 8), the 
credibility of the witnesses must be conceded, and the 
evidence must be construed most favorably to the 
plaintiff in accordance with a rule of long standing 
in the courts of the District of Coluiflbia. 

This rule was enunciated in the ca^e of Takahaslii 
v. Hecht Co., 60 App. D. C. 176, at 179, where the 
present Chief Justice of this Court sai<fl: 
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“As we have already had occasion to say in 
Adams v. W. & G. R. R. Co., 9 App. D. C. 26, 
30: ‘The court is never justified in directing a 
verdict except in cases where, conceding the cred¬ 
ibility of the witnesses and giving full effect to 
every legitimate inference that may be deduced 
from their testimony, it is nevertheless plain that 
the party has not made out a case sufficient in law 
to entitle him to a verdict and judgment there¬ 
on.’ Glaria Co. v. Washington Southern R. R. Co., 
30 App. D. C. 559 and Chesapeake Beach Ry. Co. 
v. Brez, 39 App. D. C. 58.” 

More recently this rule has been confirmed by this 
court in three recent opinions by Mr. Justice Stephens 
namely, Schwartzman v. Lloyd, 65 App. D. C. 216, 
Speirs v. District of Columbia, 66 App. D. C. 194, and 
Fleming v. Fisk, 66 App. D. C. 350. In the case of 
Schwartzman v. Lloyd, 65 App. D. C. 216 (supra) at 
page 218, Mr. Justice Stephens stated: 

“Under familiar rules, on motion for a directed 
verdict the evidence must be construed most 
favorably to the plaintiff. Thomas R. Riley Lum¬ 
ber Co. v. McHarg, 47 App. D. C. 389, 390. And 
the plaintiff is entitled to full effect of every legi¬ 
timate inference. Dodge v. Rush, 28 App. D. C. 
149, 154, 8 Ann. Cas. 671. If, so viewing a plain¬ 
tiff’s case, there is lacking evidence upon which 
jurymen can properly find a verdict—there must 
be more than a mere scintilla—the court must 
intervene. Gunning v. Cooley, 281 U. S. 90, 93, 
94, 50 S. Ct. 231, 74 L. Ed. 720. Or, as sometimes 
said, if the evidence is not such that upon it all 
reasonable men must reach the same conclusion, 
or if, to put it conversely, upon the evidence rea¬ 
sonable men might differ, the case is for the jury, 
not for the court Grand Trunk Railway Co. v. 
Ives, 144 U. S. 408, 417, 12 S. Ct. 679, 36 L. Ed. 
485; Chr. Heurich Brewing Co. v. McGavin, 56 


I 


7 ! 

i 

i 

i 

App. D. C. 389, 390, 16 F. (2d) 334, 336; Weisen- 
. betg v. Hazen, 63 App. D. C. i 398, 400, 73 F. 
(2d) 318, 320.” | 

i 

___ i 

Review of Testimony Applying Rules Stated Above. 

i 

Space was unusually large. 

Reviewing the testimony in this case we find that 

i 

Miss Crown (Rec. p. 21) and Mrs. Berg (Rec. p. 24) 
testified that the space into which appellant fell was 
a little over twelve inches in width. There was abso¬ 
lutely no other testimony regarding fhe width of the 
space into which appellant fell between the floor of the 
station and this particular car platform, and there¬ 
fore, applying the rule set out by this court supra , this 
testimony must be taken as true. 

Furthermore, there was the testimony of Thomas 
F. Gowen (Rec. p. 13) and John A. Nolan (Rec. p. 27) 
to the effect that the space which! they observed 
between the levels at other times was from 7% to 9 

i 

inches which must also be taken as true. 


Therefore, we must reach the conclusion that the 


space into which the appellant fell 
large. 


was unusually 


No lights at space. 


By virtue of the same rule of procedure, we are 
forced to the conclusion that there were no lights at 
the space where appellant fell, and! that the only 
lights in the subway were at the top of the poles near 

i 

the ceiling. (Testimony of Miss Crown^ Rec. p. 20.) 


i 

i 


i 

i 

i 
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No warning given. 

Furthermore, there being nothing to the contrary 
in the evidence, the testimony of Mrs. Tobin (Rec. 
p. 14) to the effect that no warning was given to her 
by any of the employees of the appellee must also be 
conceded as true. This conclusion is confirmed by the 
testimony of Miss Crown (Rec. p. 21) and Mrs. Berg 
(Rec. p. 24) to the effect that they heard no warning 
given, but on the contrary observed the employee of 
the appellee in conversation wdth a lady at the time 
appellant was approaching this dangerous space. 

Highest Degree of Care Is Required of Appellee. 

Having reviewed to a certain extent the facts in 
the case, we come to the question of what degree of 
c&re the appellee owed to the appellant. It is con¬ 
ceded that the appellant was a passenger since this 
fact was alleged in the declaration (Rec. pp. 2, 5) and 
was not denied in the plea (Rec. p. 7) nor at any 
subsequent time during the trial. 

' It has been so frequently stated in opinions of this 
Court that a common carrier owes the highest de¬ 
gree of care to its passengers that there can be no 
doubt that it is the law in this District. 

The Supreme Court of the United States in the case 
of Pennsylvania Railroad Company v. Roy, 102 U. S. 
293, 26 L. Ed. 141, said through Mr. Justice Harlan: 

“A carrier of passengers for hire is bound to 
observe the utmost caution characteristic of very 
careful, prudent men. 


I 


I 

I 

“He is responsible for injuries received by pas¬ 
sengers in the course of their transportation, 
which might have been avoided or guarded 
against by the exercise, upon his part of extra¬ 
ordinary vigilance, aided by the highest skill. 

“Such ccmtion and diligence extends to all the 
appliances and means used by the carrier in the 
transportation of the passenger . | 

“He (the carrier) must provide cars or ve¬ 
hicles adequate, that is, sufficiently secure as to 
strength and other requisites, for the safe con¬ 
veyance of passengers; and for the slighest negli¬ 
gence or fault in that regard, frdm which mjury 
results to passenger, the carrier is liable in dam¬ 
ages.” 

This rule that the carrier owes the highest degree of 
care to the passenger is also set outs in Great Falls 
& Old Dominion R. R. Co. v. Hill, 34 App. D. C. 304; 
Dixon v. Great Falls Ry., 38 App. D. C. 591; Capital 
Traction Co. v. Copeland, 47 App. D. C. 152; Knight 
v. Metropolitan Ry. Co., 21 App. D. C. 494; Pistorio 
v. W. R. E. Co., 46 App. D. C. 479; Carter v. McDer¬ 
mott, 29 App. D. C. 145; 10 LRANS 1103, and Palmer 
v. Warren St. R. Co., 206 Pa. 574, 63 LRA 507, and 
innumerable other cases in courts throughout the coun¬ 
try. 

i 

i 

I 

I 

i 

Case Should Have Been Submitted to Jury. 

Whether or not the evidence adduced in this case 
shows that the Pennsylvania Railroad Company and 
its agents were in the exercise of th^ highest degree 
of care was a question of fact to be decided by the 
jury. 


i 

i 

I 

i 

i 

I 

I 


l 
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i Necessity for Existence of Space Is For Jury. 

The Court below directed a verdict for the appellee 
in the following words (Rec. p. 35): 

“In this case I find that the undisputed testi¬ 
mony shows that there was no negligence on the 
part" of the railroad company. The space between 
the platform and the steps is a necessary incident 
It has to be there and there is no negligence in 
having it there. Therefore, I feel I must direct 
you to return a verdict for the defendant.’ 7 

It would seem that the learned trial Justice has 
mistaken the evidence in this case. There were no 
“steps”. The passenger passed from the floor of the 
depot to the platform of the coach. Perhaps his mis¬ 
understanding of the evidence is responsible for the 
directed verdict. 

Obviously, when a train is moving through a depot 
constructed as the one in question there must be some 
space between the moving train and the stationary 
floor. However, when the train comes to a stop and 
the passengers are invited to step over the interven¬ 
ing space, either the space must be: 

(a) kept to a safe minimum, or 

(b) if the minimum possible space is not safe, 
(1) the passengers should be warned of its 

existence 

' (2) or the space should be safely bridged 

and/or guarded after the train has 
come to a stop. 

Whether the space which a railroad chooses to 
maintain between its trains and the platform of the 
depot is safe or not is necessarily a question of fact, 
because as the space is increased from one inch, which 
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I 

I 


is no doubt safe, to a hundred inches, which is ob- 

i 

viously dangerous, there must be some point at which 
it becomes negligence for the railroad to maintain 
said space. At what point it becomes negligence is a 
question for the jury. If a Court tahes it upon itself, 
as it did in the case at bar, to say that any certain 
space is not negligence, that Court' is usurping the 
duties of the jury. 

That this point is well taken is illustrated by the 
fact that numerous courts throughout the nation 
have been influenced by the weight of 'its logic in cases 
which are strikingly similar to the case at bar. Among 
these decisions are the following: 

Lakin v. Soiitli Side Elevated R. R. Co. y 148 
Ill. App. 268. | 

“The plaintiff (as she disembarked from train) 
looked straight ahead of her on a level, she says, 
and stepped off the car platform, the gates closing 
and the train starting as she did so. She did not 
step on the platform of the station; but fell between 
the platform and the cars and was; injured. At the 
time she attempted this passage irom car to sta¬ 
tion, the car platform was directly opposite the 
inside stairway in the platform of the station. The 
opening into which she stepped (to give the largest 
distance the evidence tended to show) between the 
car platform and the station platform, was 20 
inches wide.” 


The Court said in part: 

“We cannot and do not agree with the conclu¬ 
sion of the defendant that proof of the existence 
of a space between a car, from wliich a passenger 
on an elevated train is invited to alight, and a plat¬ 
form cannot tend to prove negligence to men of 


reasonable minds. The width of 


the open space, 
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the cause or necessity for its existence, the degree 
of light and other concomitant circumstances are 
to be considered before such a conclusion can be 
reached. • • • 

“We think, therefore, it should have been sub¬ 
mitted to a jury and for that reason the judgment 
is reversed and the cause remanded/’ 

After a new trial and a subsequent appeal the court 
was still of the same opinion, and in Lakin v. South 
Side Elevated R. R. Co., 178 Ill. App. 176, the Court 
said: 

“Whether or not appellant was negligent in so 
operating its trains that cars were stopped at its 
station platform a point where there was an 
opening of 16 to 18 inches between said platform 
and the ear platform, over which opening passen¬ 
gers were required to step in alighting from its 
cars, and whether or not appellant was negligent 
in failing to warn appellee through its guards or 
otherwise of the presence of such opening, and 
' whether or not appellant was negligent in failing 
to have the place where the passengers were re¬ 
quired to alight properly lighted, were all ques¬ 
tions of fact properly subynitted to the jury.” 

Randolph v. Chicago M. & St. P. Ry. Co., 106 
Mo. App. 646, 79 S. W. 1170. 

“The plaintiff, at night, while alighting from 
defendant’s passenger train while standing at its 
station at Excelsior Springs, fell, and was injured. 
She testified that when she started down the steps 
of the car, leading to the platform of the station, 
it was dark, and when she got to the bottom step 
she saw what she thought was a stool, and, in 
order not to step over the stool, or onto the edge of 
it, she took hold of the rail and put her right foot 
in the center of it, and, instead of its being a stool, 
it was a hole between the step and the platform, 
and that she went down almost to her thigh.” 
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i 


j 

i 
l 

i 

i 

In deciding that the question of space was one for 
the jury the Court said: 

“It seems to us that it was a case for the jury 
to say whether a space of from IjO to 12 inches be¬ 
tween the car and the platform where plaintiff 
fell was safe or unsafe. Barth t. K. C. Elevated 
Ry. Co., 142 Mo. 535, 44 S. W. 776. And this court 
is not prepared to say that such a space, when only 
4 inches, at the most, was required, was in itself 
not unsafe. The excess was shqwn to have been 
entirely unnecessary.” 

i 

Newcomb v. New York Cent. & H. R. R. Co., 
182 Mo. 687, 81 S. W. 1069. 

I 

‘ ‘ There was a lateral open space of about seven 
inches between the edge of the [platform and the 
step of the car, and expert witnesses testified that 
that was an unsafe arrangement, and increased 
the danger to persons getting off the train. * * * 
Besides, the evidence of Mr. L^nk, an architect, 
and of Mr. Moore, a civil engineer, was that the 
lateral space between the platfbrm and the step 
of the car was negligent construction and dan¬ 
gerous to a passenger alighting, j That is not very 
hard to understand, even without j the aid of science. 
When a passenger attempts to alight from a mov¬ 
ing train, the farther he is required to aim his foot¬ 
ing to reach the platform, the mpre out of perpen¬ 
dicular he throws his body, and the greater the 
risk of his falling. There was no error in sending 
the case to the jiiry.” \ 

i 

New York, N. H. & H. R. cjo. v. Lincoln, 223 
Fed. 896,139 C. C. A. 334. 

“The plaintiff is a commuter on defendant’s 
railroad, and was injured at the Grand Central 
Terminal in the City of New York in attempting to 
alight from one of defendant’s cars. The station 
in question was constructed for the new style of 
cars, vestibule cars, from whicff passengers can 


i 

I 

i 
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step from the car platform directly to the station 
platform, there being only a space of a few inches 
between the two platforms. But when the old style 
! of cars come into the station there is a distance of 
i three feet between the platform of the station and 
the platform of such cars; and as it is practically 
impossible for passengers on the old style of car to 
alight safely from the platform of the car to that 
of the station, it is the custom of defendant to have 
attendants of ‘red caps’ to bridge this open space 
by putting down a movable bridge or boards over 
which the passengers can pass.” 

In deciding this case, the Court said in part: 

“To leave this space unguarded, a space three 
feet wide existing between the car platform and 
the station platform, and a distance of five feet to 
the ground below, makes a dangerous pitfall, into 
which an old, careless, or near-sighted person 
would be very likely to fall. It was because the rail¬ 
road knew that the existence of this unguarded 
space was dangerous that it instructed its force of 
i colored porters to meet incoming trains, made up 
i of old style cars having no drop platforms, and 
bridge the space between the cars and the plat¬ 
form with planks. * * * 

“The question of defendant’s negligence and 
of the contributory negligence of plaintiff were 
i questions which the court had the right to submit 
to the jury. There was no error in the charge. The 
jury by its verdict has found defendant guilty of 
! negligence, and the plaintiff free from contribu¬ 
tory negligence. The jury might well have con¬ 
cluded that plaintiff was not negligent, in view of 
the fact that heretofore he had always found the 
! gap bridged, and that he was guilty of no fault in 
i assuming that it was bridged that morning as 
usual. ’ ’ 

! Woolsey v. Brooklyn Heights R. Co., 108 N. Y. 

S. 16, 123 A’pp. Div. 631. 



In his concurring opinion, Mr. Justice Hooker said: 

“The platforms upon the Brooklyn Bridge, as 
appears in the evidence, were originally built to 
accommodate bridge trains. Aftey their construc¬ 
tion, trains of the defendant railroad came to be 
operated across the bridge and to use the same 
platforms. The regular bridge cars appear to be 
somewhat wider than the cars which compose the 
defendant’s trains; and while there is a small 
space between the platforms of thp regular bridge 
cars and the station platform at |the place where 
the plaintiff was injured, provided on account of 
the inevitable oscillation of the cars, the space is 
considerably wider than need be \yhen the defend¬ 
ant’s narrower cars are using the platform. The 
track was straight at this point. In my opinion it 
is a question of fact for the jury under the circum¬ 
stances to say whether the defendant was negligent 
in permitting such a condition to const where pas¬ 
sengers are invited to leave and hoard the train 


Whether Space Is Sufficiently Lighted Is For Jury. 

i 

Even if the Court below was correct when he ruled 
that the space between the platform of the train and 
the depot was a necessary incident, he still committed 
error when he took from the jury the question concern- 

i 

ing whether or not this space was sufficiently lighted. 
Wherever there is a question of a person seeing an 
obstruction there is necessarily the related question of 
density of light. This question is for the jury. 

It should be recalled that the injury to this appellant 
occurred in a subway where appellant relied entirely 
upon artificial light supplied by the railroad. 

. I 

An outstanding authority for the riiile that where a 
person is injured crossing a space between a railroad 
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train and the platform of the depot, the question of 
lighting is for the jury, is the case of Skow v. Green 
Bay & W. Ry. Co., 141 Wis. 21,123 N. W. 138, in which 
the facts are thus stated bv the Court: 

“The injuries were received in alighting from a 
passenger coach of the defendant onto the depot 
platform at Merrilan, Wis. The distance from the 
outer edge of the lowest car step to the outer edge 
of the depot platform was 13% inches. The depot 
platform was 5% inches lower than the last ear 
step, and the distance in a direct line form the edge 
of the lowest car step to the edge of the platform 
was 14% inches. The platform was 21% inches 
above the level of the ground underneath.” 

In declaring that the question of lighting was proper¬ 
ly left to the jury to determine as a mixed question of 
law and fact, the Court said: 

“The jury found that the defendant failed in 
two respects in its duty to furnish a reasonably 
safe place for passengers to alight: (1) In so con¬ 
structing its depot platform as to leave a danger¬ 
ously large space between the platform and the 
lowest step of the passenger car; and (2) in fur¬ 
nishing insufficient light at this place to enable pas- 
i sengers to see this open space between the plat¬ 
form and step. The evidence shows that the plat¬ 
form was used for the conduct of defendant’s pas¬ 
senger business in the day and night time. As 
stated in Patten v. C. & N. W. Ry. Co., 32 Wis. 524: 

; ‘Whether there was a want of such care and prud¬ 
ence as the company should exercise, in a particu¬ 
lar case, in not having a light in or about the depot 
when plaintiff left the train is not a pure question 
of law, but rather one of law and fact. In some 
cases it might constitute negligence, and in others 
not. • * • But where the question is one of law 
and fact, or of mixed character, it should be left to 
the jury.’ 
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“An examination of the evidence in this case 
shows that it is not so clear that shflficient light was 
provided as to exclude all inferences that the plat¬ 
form was insufficiently lighted j at the place of 
alighting from the train. There is! evidence tending 
to show that this place was insufficiently lighted for 
passengers to observe the open space between the 
step and the platform, and that no light, or at 
most only a very dim light, reached to the place 
for alighting from the train. If the jury found 
either of these conditions, the coriipany was guilty 
of negligence in not providing Sufficient light to 
enable its passengers to alight in safety. Duell v. 
C. & N. W. Ry. Co., 115 Wis. 516, 92 N. W. 269. 

• • • I 

“And so here, under the evidence tending to 
show that the open space could pot be seen under 
the condition of the artificial light! provided, it was 
properly left for the jury to determine whether or 
not the company performed its duty of furnishing 
a reasonably safe place to alighi from the train, 
and the verdict as to this issue must stand .’ 9 

i 

In the case of Boyce v. Manhattan Ry. Co., 118 N. Y. 
314, 23 N. E. 304, the Court also ruled that the ques¬ 
tion of lighting is for the jury in the following words: 

“At least the unguarded hole could have been 
well lighted, so as to be easily seen, and the pas¬ 
sengers thus enabled to avoid the danger. We 
think that the evidence required the submission 
of the case to the jury for them to determine 
whether, under all the circumstaiices, the defend¬ 
ant was guilty of negligence that caused the in¬ 
juries sustained by the plaintiff/’ 

I 

Again in Lakin v. South Side Elj R. R., 178 Ill. 
App. 176 the Court said: | 

“* * # and whether or not appellant was negli¬ 
gent in failing to have the place where the pas¬ 
sengers were required to alight properly lighted, 

i 

i 


i 

i 
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were all questions of fact properly submitted to 
the jury 

In the other Lakin case, 148 Ill. App. 268 the same 
Court said: 

“The width of the open space, the cause or neces¬ 
sity for its existence, the degree of light and other 
concomitant circumstances are to be considered be¬ 
fore such a conclusion can be reached. * * * We 
think, therefore, it should have been submitted to a 
jury, and for that reason the judgment is reversed 
and remanded.” 

The Courts of the State of Texas also subscribe to 
this theory in the following words: 

“If the platform had been sufficiently lighted, 
the appellee could and probably would have dis¬ 
covered the space before alighting, and thereby 
have avoided it and the injuries sustained by him. 
• * * * The conclusion that we reach from the facts 
as stated is that the appellant was guilty of negli¬ 
gence in the following particulars, each or all of 
which may have been, and doubtless was the proxi¬ 
mate cause of his injuries: (1) In not having the 
platform sufficiently lighted, Etc.” Gulf, C. & S. F. 
Ry. Co. v. Shelton, 30 Tex. Civ. App. 72, 69 S. W. 
653. 

It should be recalled that Miss Crown testified that 
there was no daylight in this subway where the appel¬ 
lant met with this accident and that there were lights 
at the top of the beams, but no lights along the place 
where passengers entered the coaches. (Rec. p. 20.) 
In other words there were no lights at the space. That 
it is feasible to have lights along the side of the 
platform and that such is considered sufficient lighting 
by the courts is shown by the decision in the case of 
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Becker v. Interborough Rapid Transit Co., 128 App. 
Div. 455, 112 N. Y. Supp. 816, in which it was said: 

* * the question of the defendant’s liability 
turned upon whether or not the precautions taken 
by the defendant by way of lighting and warning 
were reasonably sufficient. Upon this question we 
think that the verdict was against the evidence 
which showed that the station itself was well light¬ 
ed, that the defendant maintained a row of electric 
lights all along the station platform, just under the 
edge j 

j 

Is it not significant that the Pennsylvania Railroad 
did not maintain a row of electric lights along the 
station platform, just under the edge at the place 
where this appellant was injured? If another rail¬ 
road considered this precaution necessary is it not a 
fair inference that the jury may have! also considered 
it necessary in the case at bar ? It is respectfully sub¬ 
mitted that the District Court of the United States 
erred in this case when it failed to let the jury consider 
that question in this case. 

i 

I 

— I 

Question As To Necessity of Warning Is For Jury. 

I 

j 

In addition to the questions of space and lighting 
we have a third question of fact which must neces¬ 
sarily be submitted to the jury and i which was not 
submitted to the jury in the Court below. That is the 
question of whether or not a warning is necessary. 
Does not reason dictate to fair minded men the rule 
that it is negligence for an employee of a railroad to 
converse with ladies when an elderly passenger is 
entering the train across a dangerous space? Surely 
there is a duty on his part to at least utter the words, 


i 


i 
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“Watch your step!” Yet in this case the trainman’s 
attention was so absorbed that it was two to five min¬ 
utes (Rec. pp. 20, 23, 24) before he reacted and came 
to appellant’s assistance. (Rec. pp. 14, 20, 23, 25.) The 
admonition to “Watch your step” was evidently, in 
such emergency, required of the employees, or an em¬ 
ployee, because the plea says such warning was given. 
The undisputed testimony is that no such exclamation 
or suggestion was ever made. (Rec. pp. 14, 21, 24.) 
Numerous decisions hold that the question as to the 
necessity for a warning is a question for the jury, but 
outstanding among them is the case of Langin v. 
Trustees of N. Y. & Brooklyn Bridge, 10 App. Div. 529, 
42 N. Y. Supp. 353. In this case the Court described 
the facts as follows: 

“The plaintiff, a young woman, then nearly 18 
years of age, was injured on the night of No¬ 
vember 4, 1894, as she was alighting from a train 
at the Brooklyn terminus of the New York and 
i Brooklyn Bridge, by falling into a space between 
the platform of a bridge car and the curved edge 
of the station platform. This space was from 8M> 
to 12 inches in width. The trial court left it to 
the jury to say whether it was not the duty of the 
defendants under the circumstances to give the 
passengers adequate and sufficient warning of 
danger in crossing from the car platform to the 
station platform, by reason of the existence of 
this opening in between them; and, furthermore, 
whether any warning was actually given sufficient¬ 
ly specific to call the attention of the plaintiff to 
i the particular source of danger. The jury an¬ 
swered these questions in favor of the plaintiff 
and awarded her $2,000.00 damages for the in¬ 
juries which she suffered. 

“In the course of the trial the rulings of the 
learned judge who presided eliminated from the 
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case all question of the defendant’s negligence, 
except as to their obligation to give warning to 
the plaintiff of the existence of t;he opening into 
which she fell.” 


In stating the rule that the question as to the neces¬ 
sity for a warning is for the jury, the Court said: 

i 

“It does not follow, therefore, that because the 
platform was adequately lighted; the defendant 
did not owe any further duty of care in the prem¬ 
ises. If the crowded conditions j of travel were 
such as to render it difficult for an ordinarily care¬ 
ful person, unfamiliar with the surroundings to 
see ahead sufficiently to avoid danger from the 
necessary opening, then it was incumbent upon 
the defendants to provide some means whereby 
to caution the outcoming passengers. Hence upon 
the proof , the learned trial judge was right in hold¬ 
ing that there was a question for the jury in re¬ 
spect to the alleged omission to ^ive warning to 
the persons leaving the car on the occasion of the 
accident.” 

I 

i 

The Court qualified its opinion by saying: 

. 

“To guard against injury to persons whose 
vision was thus obstructed a general warning, 
such as in the ordinary course of things would be 
likely to reach all the passengers oh their way out, 
was all that the defendant could j reasonably be 
called upon to give.” 

It will be recalled that not even a general warning 
was given in the case at bar. (Rec. pp. 14, 21, 24.) 

“In Coogan v. Interborough Rajhd Transit Co., 
50 Misc. Rep. 562, 99 N. Y. Supp. 382, the plaintiff 
was injured by stepping into a space of 9 inches 
between the car and the station platform, made 
necessary because the station was tyiilt on a curve, 
and the stationary car was tangent to it. The 
only negligence claimed was the omission to give 


i 

I 
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warning of the existence of the space. The Court 
approved the finding of the lower court that ordi¬ 
nary care upon the part of the defendant required 
the giving of such warning, hut held that under 
the circumstances of the case the plaintiff did not 
show the defendant’s omission in this respect 

Quotation from Woolsey v. Brooklyn Heights 

' R 1 . Co., 108 N. Y. Supp. 16. 

Combination of Circumstances Present Question 

For Jury. 

i Some few courts hold that questions of space alone, 
or lighting alone, or warning alone do not constitute 
negligence. However, counsel does not know of any 
court which holds that it is not negligence when all 
three of these elements concur. 

More powerful than our arguments that the Court 
erred in failing to submit any one of these questions 
to the jury is our argument that the Court was in 
error when it failed to submit the combination of the 
three to the jury. 

Many cases support this idea that a combination of 
circumstances present a question for the jury. It is 
most significant that one of the prominent cases on 
this point is that in which this appellee was the de¬ 
fendant. It is the case of Boland v. the Pennsylvania 
Railroad Company, 138 N. Y. Supp. 1099, in which a 
directed verdict at the close of the plaintiffs case was 
held to be error on appeal. In reaching this most 
logical and understandable decision, the Court stated: 

Boland v. Pennsylvania Railroad Co., 138 N. 

Y. Supp. 1099. 




“The court below dismissed the complaint at 
the close of the plaintiff’s case. Plaintiff sued to 
recover damages for personal injuries alleged to 
have been sustained through the negligence of the 
defendant. The plaintiff, whilq attempting to 
board one of the defendant’s cars,; fell between the 
station platform and the train platform. The space 
between the car and platform was | said to be about 
eight inches. Plaintiff testified: 

“ ‘I heard no warning given^ “Watch your 
step!” or anything of that kind.!’ 

“The learned court below dismissed the com¬ 
plaint on the ground that the plaintiff was guilty 
of contributory negligence; but, upon all the facts 
proved, this issue was for the jury. Upon this ap¬ 
peal the defendant claims that the j dismissal of the 
complaint should be sustained, on; the ground that 
the evidence did not show that the defendant was 
guilty of negligence. In Woolsjey v. Brooklyn 
Heights Railroad Co., 123 App. Div. 631, 633, 108 
N. Y. Supp. 16,18, Mr. Justice Miller said: 

“ ‘The plaintiff’s theory of the case * * * was 
that there was a combination of circumstances; i. e . 
an open space, varying with the yidth of cars, a 
crowded platform, and failure to give adequate 
warning. There can be no doubt [that that situa¬ 
tion presented a question for the! jury.’ 

“The present case is similar to the case dis¬ 
cussed by Mr. Justice Miller, and;we are satisfied 
from a review of the record that! the issue as to 
the plaintiff’s contributory negligence and the 
negligence of the defendant should have been sub¬ 
mitted to the jury. 

“Judgment reversed, and new trial ordered, 
with costs to appellant to abide the event. All Con 
cur.” ; 

i 

Woolsey v. Brooklyn Heights R. Co., 108 N. Y. 

Supp. 16,123 App. Div. 6311 
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By Mr. Justice Miller: 

“I am unwilling to decide that a jury may find 
negligence from the bare fact of the existence of a 
space of 10 inches (the credible testimony is that 
the space in the case at bar was 7 r /i inches) be¬ 
tween the station and car platforms. • • • But 
while negligence could not be inferred from that 
bare fact, I think that the defendant was called 
upon to exercise a precaution not required in Laf- 
flin Case, and that by reason of the varying widths 
of the defendant’s cars, the conditions of travel in 
the city of New York, and the varying spaces be¬ 
tween car and station platforms at different points, 
the defendant was called upon to use reasonable 
care to prevent accidents by giving warning. If 
it were undisputed that the <ruard warned the 
plaintiff of the opening before she attempted to 
board the car, I do not think any of us would say 
that the defendant was guilty of negligence. The 
plaintiff’s theory of the case , litigated by consent, 
was that there was a combination of circum¬ 
stances; i. e ., an open space varying with the dif¬ 
ferent widths of cars , a crowded platform, and 
failure to give adequate warning. There can be no 
doubt that that situation presented a question for 
the jury • * .V’ 

Mr. Justice Hooker concurred in the result but dis¬ 
agreed with Mr. Justice Miller on the question of 
whether or not space alone could constitute negligence. 
Mr. Justice Hooker said in part: 

“The oscillation of the car did not require so 
large a space, and in my opinion it was for the 
jury to determine whether the defendant dis¬ 
charged its full duty to passengers in allowing a 
space to exist substantially larger than the abso¬ 
lute requirements of the case demanded.” 

Gulf, C. & S. F. Ry. Co. v. Shelton, 30 Tex. 
Civ. App. 72, 69 S. W. 653. 
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“The appellee was a stranger to the location 
and situation of the platform at Purcell, and did 
not know of the existence of the space between 
the edge of the platform and the lower steps of 
the car. If the platform had been sufficiently 
lighted, the appellee could ancj probably would 
have discovered the space before alignting, and 
thereby have avoided it and the injuries sustained 
by him. * • * The space between the lower step 
of the coach and the edge of the platform was 
about 12 or 13 inches. 

“The conclusion that we reaqh from the facts 
as stated is that the appellant was guilty of negli¬ 
gence in the following particulars, each or all of 
which may have been, and doubtless was, the proxi¬ 
mate cause of his injuries: (1) In not having the 
platform sufficiently lighted. (2) In maintaining 
the platform with the wide spacje between it and 
the lower steps of the car.” 

(N. B. This case was affirmed in 96 Tex. 301, 
72 S. W. 165 although the pointy relevant to this 
case were not discussed.) 

j 

Missouri Pacific Ry. Co. v. I^ong, 81 Tex. 253, 
16 S. W. 1016. " | 

“Plaintiff passed through the door into the bag¬ 
gage compartment, and in stepping from the side 
floor of the car between which arid the edge of the 
platform there was a space of Seventeen inches, 
stepped into this open space, and fell, striking his 
side against the platform, and receiving serious 
injuries. Passengers had generally followed this 
course in leaving the car.” 

i 

In stating the law to be that this ^ase presented a 
combination of questions for the jury, the Court said: 

“Was the evidence sufficient to support the ver¬ 
dict? • * • At the time of the accident he (the 
Plaintiff) was still a passenger, £nd in regard to 
passengers the law requires of carriers the high¬ 
est degree of care. WTiether suc^h care had been 
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used or not was a question for the jury, and we 
think the evidence was sufficient to warrant them 
in finding that issue in the negative. They may 
have concluded that more care could have been 
used; that better lights could have been provided; 
or that some appliance to bridge the interval be¬ 
tween the car and platform would have avoided 
the injury; and that, without either the one or the 
other, there did not exist that perfect safety which 
the law requires in such cases. 

‘‘There is no error in the judgment and it is 
affirmed.’ ’ 

Green v. Middlesex Valley Rv. Co., 31 App. 

Div. 412, 53 N. Y. Supp. 500. 

“• • • Before the plaintiff reached the plat¬ 
form of the car in which she was riding, the evi¬ 
dence tends to show, for some reason both of these 
officials had started for the forward end of the 
train, and consequently vrhen the plaintiff attempt¬ 
ed to alight there was no one to assist her. She 
testified that when she went out of the car door 
she could not see the platform, but that she did 
see the hand rail of the car, and that she took hold 
of it with her right hand, feeling her way down in 
the dark with her left foot; that, when she was 
sure that she had reached the bottom step, she 
swung herself off, and gave a spring, supposing 
that she would strike the platform, instead of 
which she fell short of it, and was only saved from 
falling to the ground by some one who seized her 
and pulled her forward on to the platform.” 

The Court said: 

“• • • The principle which requires that suit¬ 
able and adequate precautions shall be taken by a 
railroad company to warn and protect passengers 
in alighting from its cars is present in every case 
of this character,—the real question being whether 
the precaution taken in a given case was, all things 
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considered, adapted to the conditions which then 
existed. 

“But, while we think the present case was prop¬ 
erly submitted to the jury, we are constrained to 
reverse the judgment and order appealed from by 
reason of what we think was an erroneous ruling 
during the progress of the trial.”! 

Boyce v. Manhattan Ry. Co.J 118 N. Y. 314, 
23 N. E. 304. 

“The east platform of the South Ferry station 
is built on a curve, and each car, as it stops there 
touches the curve at a tangent, so that the middle 
part is within one or two inches of the platform, 
while the ends are about 14 inches therefrom. The 
result of this is an open space, between the steps 
of the car and the platform of the station, several 
feet long and 14 inches wide. • j * * She (the 
plaintiff) was not familiar with the locality, hav¬ 
ing never landed there before, and the space be¬ 
tween the steps of the car and saiji platform was 
open and unguarded. Nothing was put across the 
hole for passengers to step on as they alighted, 
and no warning or assistance wag given by the 
persons in charge of the train .’ 9 

j 

In rendering its decision to the effecjt that the com¬ 
bination of space, lighting and lack of warning is for 
the jury the Court said: 

“By stopping its trains at the po^nt in question, 
it (the railroad) invited the passengers to alight, 
and was thereby charged with the, duty of using 
due care to provide proper and safe means of 
getting from the platform of the c$.rs to the plat¬ 
form of the station. Even if the bpen space was 
necessary, owing to the peculiarities of the loca¬ 
tion, it was not necessary to leave it unguarded or 
unlighted. Some precaution, adapted to the situa¬ 
tion, could have been used, such as throwing a 
plank across, or stationing a traijunan to warn 
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and assist passengers in alighting. At least, the 
unguarded hole could have been well lighted, so 
as to be easily seen, and the passengers thus en¬ 
abled to avoid the danger. We think that the evi¬ 
dence required the submission of the case to the 
jury for them to determine whether, under all the 
circumstances, the defendant was guilty of negli¬ 
gence that caused the injuries sustained by the 
plaintiff. Smith v. Railroad Co., 19 N. Y. 127; 
Hulbert v. Railroad Co., 40 N. Y. 145; Sexton v. 
Zett, 44 N. Y. 430; Hoffman v. Railroad Co., 75 
N. Y. 605; Dobiecki v. Sharp, 88 N. Y. 203.” 

Skow v. Green Bay & W. Ry. Co., 141 Wis. 21, 
123 N. W. 138. 

“The injuries were received in alighting from a 
passenger coach of the defendant onto the depot 
platform at Merrilan, Wis. The distance from the 
outer edge of the lowest car step to the outer edge 
of the depot platform was 13% inches. The depot 
platform was 5% inches lower than the last car 
step, and the distance in a direct line from the edge 
of the lowest car step to the edge of the platform 
was 14% inches. The platform was 21% inches 
above the level of the ground underneath.” 

The Court ruled in this case that the question of 
space was a question for the jury in the following 
words: 

“The jury found that the defendant failed in 
two respects in its duty to furnish a reasonably 
safe place for passengers to alight: (1) In so con¬ 
structing its depot platform as to leave a danger¬ 
ously large space between the platform and the 
lowest step of the passenger car; and (2) in fur¬ 
nishing insufficient light at this place to enable pas¬ 
sengers to see this open space. • * * If the jury 
found either of these conditions, the company was 
guilty of negligence in not providing sufficient light 
to enable its passengers to alight in safety. Buell v. 
C. & N. W. Ry. Co., 115 Wis. 516,92 N. W. 269.” 


Contributory Negligence. 

| 

We feel the necessity of touching oij this point in an¬ 
ticipation of its probable advocacy by appellee. Here 
is the testimony: 


Appellant’s testimony (Rec. p. 14) j: 

“She got on the car, at least she thought she 
was stepping on the platform, but instead of that 
she went down in the hole. Witness said: ‘I was 
getting on. I had a suitcase in ipy hand, and as I 
thought I was stepping on the platform—I didn’t 
see anything but the platform, there when I was 
getting on, and as I went to step on the platform, 
instead of stepping on the platfbrm my leg went 
down in the hole clear up to my hip, and I fell in¬ 
side over the suitcase.’ ” 

(Rec. p. 16): j 

“This was only the second ti^ne she had ever 
ridden upon a railroad train goihg anywhere # # * 
She couldn’t tell how she steppjed into the hole. 
She was looking for the platformj, and she thought 
it was the platform she was stepping on all the 
time, and she really couldn’t tell how her foot got 
down in the hole. * * • She never looked into the 
hole and really couldn’t tell hovf low or high the 
tracks were below the level of tlfe platform.” 

i 

Any qualification of this testimony on cross exam¬ 
ination (Rec. p. 16) would be for the jury to determine. 


The case of Mosheuvel v. District of Columbia, 191 
U. S. 247; 48 L. Ed. 170 is conclusive of the point for 
this jurisdiction: 


In this case the plaintiff was injured by step¬ 
ping into a hole from an uncovered water box in 
the sidewalk “which appliance for a long time had 
been allowed to be in a dangerous Condition through 
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the neglect of the defendant”. The Court direct¬ 
ed a verdict for the defendant on the ground of 
contributory negligence. The sole question in¬ 
volved was whether the case was rightly taken 
from the jury because as a matter of law, con¬ 
tributory neglect on the part of the plaintiff was 
demonstrated. 

“The water box was in the sidewalk at the bot¬ 
tom of three steps which led from a brick-paved 
landing at the front of the plaintiff’s house; and 
there was no place of egress from the house to 
the street other than by these steps. The box was 
so situated about midway of the steps that, in or¬ 
der to go from the lowest step to the sidewalk, it 
was necessary to go either to the right or to the 
left, which it would have been safe to do, or to take 
an unusually long step, at all events, unusually 
long for the female plaintiff, in order to step over 
the box and clear it.” 

On the day of the accident plaintiff was going 
to visit a neighbor. From the time she left her 
door “she had the box in view a part of the time, 
and had it in mind all the time” but on this occa¬ 
sion she attempted to step over it, instead of going 
to one side, did not take a sufficiently long step, and 
put her foot into the hole and was thrown. * * * 

“The undisputed testimony, therefore, was not 
that it would require an unusually long step, or, at 
all events, one unusually long for plaintiff, to clear 
the water box, but that she judged it would require 
such a step on her part, descending from an eleva¬ 
tion, to clear the box, although to do so would have 
required the making of a step covering but a dis¬ 
tance of 4 inches. Were the undisputed facts, as 
thus corrected, of such a nature as to compel every 
reasonable mind to draw the inference that the 
plaintiff had been guilty of contributory negli¬ 
gence ? 

The Court” (p. 177, L. Ed.) 

“Whilst it is true that the undisputed proof was 
that the plaintiff was aware of a danger from the 
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box when she sought egress from her residence, 
and judged that a longer step tl^an usual would 
be required to cross over it, it cannot be in reason 
said that all reasonable minds mubt draw the con¬ 
clusion that contributory negligence necessarily, 
as a matter of law, resulted froi^i the act of at¬ 
tempting to step over the box to the sidewalk. 
# * * The act of attempting to step from the 
tread of the last step over the water box is to be 
tested by the general principle governing the right 
to use a highway with knowledge of a defect there¬ 
in. Coming to apply such principle, the question 
is this, Was the situation of the water box and the 
hazard to result from an attempt to step over it 
so great that the plaintiff, with the knowledge of 
the situation, could not, as a reasonably prudent 
person, have elected to step acrosb the box, instead 
of stepping to the sidewalk from bither side of the 
tread of the last step? And this, we think, was, 
under the undisputed proof a question for the jury, 
and not for the court.” 

| 

See also: 

Walker v. Dante, 61 App. D. C. 175; 58 F. (2d) 
1076. 

Speirs v. District of Columbia, 66 App. D. C. 
194; 64 W. L. R. 937. j 

Bridge Over the Space; 

The appellant contends that it was clearly and plain¬ 
ly obvious that the danger from the Existence of this 
space could have been eliminated by thp use of a bridge 
or plank to cover over the gap. This precaution is so 
palpable and clear to every reasonable person that the 
Court could and should have taken judicial notice of 
the fact. On the contrary it excluded testimony to that 


I 
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effect when presented by the appellant in the Court 
below. (Rec. pp. 27, 28, 29). 

New York, N. H. & H. R. Co. v. Lincoln, 223 
Fed. 896. 

“To leave this space unguarded, a space three 
feet wide existing between the car platform and 
the station platform, and a distance of five feet to 
the ground below, makes a dangerous pitfall, into 
which an old, careless, or nearsighted person 
would be very likely to fall. It was because the 
railroad knew that the existence of this unguarded 
space w T as dangerous that it instructed its force 
of colored porters to meet incoming trains, made 
up of old style cars having no drop platforms, and 
bridge the space between the cars and platform 
with planks.” 

Because the appellee in the instant case realized that 
the situation was dangerous, it required its employees 
to admonish passengers to “Watch their step” (See 
defendant's plea, Rec. p. 7). It was proved, however, 
by the appellant and two other witnesses, that this re¬ 
quirement of the appellee was omitted on this occasion. 
(Rec. pp. 14, 21, 24.) 

In the case of New York, N. H. & H. R. Co. v. Lincoln 
(supra) the Court further stated quoting Boyce vs. 
Manhattan Ry. Co., 118 N. Y. 314, 23 N. E. 304: 

“Nothing was put across the hole for passengers 
to step on as they alighted, and no warning or as¬ 
sistance was given by the persons in charge of the 
train. If the passengers saw the hole, they could 
step across it; but unless they saw it, there was 
nothing to prevent them from stepping into it.” 

Boyce v. Manhattan Ry. Co., 118 N. Y. 314, 23 
N. E. 304: 




“Some precaution adapted to the situation, 
could have been used, such as throwing a plank 
across, or stationing a trainman to warn and assist 
passengers in alighting. At least, the unguarded 
hole could have been well lighted, so as to be easily 
seen, and the passengers thus enabled to avoid the 
danger. We think that the evidence required the 
submission of the case to the jury for them to de¬ 
termine whether, under all the circumstances, the 
defendant was guilty of negligence that caused the 
injuries sustained by the plaintiff.!” 

Missouri Pacific Ry. Co. v. Long, 16 S. W. 

1016: | 

“We think the evidence was sufficient to war¬ 
rant them in finding that issue }n the negative. 
They may have concluded that more cars could 
have been used; that better lights could have been 
provided; or that some appliance to bridge the 
interval between the car and platfbrm would have 
avoided the injury; and that, without either the 
one or the other, there did not exist that perfect 
safety which the law requires in suph cases.” 

I 

Through the testimony of John W. Nolan (Rec. p. 
25) the appellant offered to show that at two stations 
in New York (Rec. p. 28) a sliding bridge was used to 
obviate the very difficulty which is so plainly evident 
in this case. This testimony was exclhded and there 
was an exception noted. (Rec. p. 28.) j 

i 

The appellant also attempted to shbw by Bernard 
F. Garvey, (Rec. p. 29) a patent attorney, that there 
are on file in the U. S. Patent Office Exhibits 1, 2, 3 and 
4 (Rec. p. 30) patents which, if used by the appellee, 
would have eliminated all danger. To the exclusion of 




i 


I 

i 
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Mr. Garvey’s testimony in regard to these patents an 
exception was dnly noted. 

i Respectfully submitted, 

ROSSA F. DOWNING, 
THOMAS F. GOWEN, 

! HILDA MARIE JACKSON, 

Attorneys for Appellant . 
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Short Statement of the base. 

This is an appeal by plaintiff, Annie L. Tobin, from a 
judgment upon a verdict directed by the District Court of 
the United States for the District olf Columbia, Justice 
Bailey presiding, in favor of defendant, The Pennsylvania 
Railroad Company, at the close of plaintiff’s case, in an 
action at law instituted by plaintiff to recover damages for 
injuries received by her while boarding one of defendant’s 
trains at the 30th Street Station in Philadelphia, Pennsyl¬ 
vania, enroute to Washington, D. C., on June 27, 1936. 


Iff 
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Plaintiff entered the station from the street level and 
walked down three flights of steps into the subway. After 
waiting on the platform about 15 minutes with some friends, 
two of whom boarded the train with her, she attempted to 
step from the station platform on to the platform of the car, 
which was on the same level, but stepped into the interven¬ 
ing space, which according to the testimony of the only 
witness who measured it, was from 7M> to 9 inches in width, 
although two witnesses, who observed it casually, guessed 
at the distance as about one foot. Plaintiff saw the train 
arrive, noticed that the tracks were below the level of the 
station platform and must have known that there was neces¬ 
sarily some space between the car and station platform. 

Pleadings. 

Plaintiff’s declaration alleges that the defendant negli¬ 
gently constructed and maintained its station in that it per¬ 
mitted to exist a space of ‘ 4 FIVE” inches between the sta¬ 
tion platform and the platform of the car which plaintiff 
entered, such space being unusual, unnecessary and unex¬ 
pected and creating a dangerous condition for which neither 
guard, sign, warning or suggestion was provided. 

Defendant’s plea specifically denies the allegations of 
negligence and further alleges that plaintiff’s injuries re¬ 
sulted solely from the negligent and careless manner in 
which she boarded the train. 

Lower Court’s Decision. 

At the conclusion of the plaintiff’s case the Court upon 
motion of the defendant directed a verdict in favor of the 
defendant, stating that the undisputed testimony showed 
that there was no negligence on the part of the defendant, 
the space between the station platform and the car being 
a necessary incident to the railroad operation. 
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i 


i 
i 

I 
i 

i 
j 

Facts. 

i 

Plaintiff, sixty-four years of age, was [not suffering from 
any physical disability at the time of th^ accident and car¬ 
ried her suit case down three flights of steps in the station 
to the subway level and was carrying it ks she boarded the 
train (R. p. 14,16). Although she noticed while waiting on 
the platform some 15 or 20 minutes that the tracks were 
below the level of the platform (R. p. i7) and must have 
realized that there had to be some spac^ between the plat¬ 
form and the car when she saw the train move into the sta¬ 
tion and come to a stop, she stepped from the platform 
toward the car without grasping the handrail of the car (R. 
18), and stepped into the intervening sphce, which she did 
not notice, saying that she “didn’t see anything but the plat¬ 
form there” (R. 14). While there was testimony to the ef¬ 
fect that the Democratic Convention was being held in Phila¬ 
delphia at the time, there was no allegation in the bill nor 
proof that the station platform was crowded or that other 
persons leaving or boarding the train interfered with plain¬ 
tiff’s actions in any way. The declaration contained no 
allegation of improper lighting in the station and there was 
no testimony concerning lights except thkt of Miss Crown, 
who testified that there were lights on poles near the ceiling 
(R. 20). | 

Thomas F. Go wen, one of plaintiff’s counsel, testified that 

i 

he had made accurate measurements of the space which 
existed between the station platform ancl the platforms of 
numerous cars as they stopped in the 30th Street Station 
and found such space to range from 7% t^ 9 inches (R. 13). 
Another witness, John A. Nolan testified that he had no¬ 
ticed such space on numerous occasion^ and that it was 
approximately 9 inches (R. 27). Miss Crbwn, who boarded 
the train along with plaintiff, when asked! the width of such 

2 q 
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space, estimated that it was a little more than 12 inches 
(R. 21). Miss Berg, who accompanied plaintiff to the sta¬ 
tion, but did not board the car with her, also indicated with 
her hands that the space was a little over 12 inches, but on 
cross-examination admitted that it was just a “guess” (R. 
24-25). 

Plaintiff attempted to introduce evidence through John 
A. Nolan that at one or two subway stations in New York 
mechanically operated platforms are installed to bridge 
over the space between the cars and station platform and 
through the witness, Bernard F. Garvey, attempted to 
introduce copies of certain patents on such mechanically 
operated bridges, but this testimony was refused on the 
ground that there was no showing that such apparatus was 
in common or general use (R. 28). 

Argument. 

It is respectfully submitted that there was no question 
of fact to be submitted to the jury and that the undisputed 
evidence was of such a nature that the Court would have 
been compelled to set aside a verdict should one have been 
returned in favor of the plaintiff. 

This Court recently stated the rule in Faucett v. Berg- 
mcmn, et al., 57 App. D. C., 290, 292, as follows: 

“the court may withdraw a case from the jury alto¬ 
gether, and direct a verdict against plaintiff, where 
the evidence against him is undisputed, or of such con¬ 
clusive character that the court, in the exercise of a 
sound judicial discretion, would be compelled to set 
aside a verdict returned in opposition to it. Patton v. 
Texas & Pacific Railroad Co., 179 U. S. 658, 659, 21 
S. Ct. 275, 45 L. Ed. 361.” 

In the Patton case, Mr. Justice Brewer made this obser¬ 
vation : 

“At the same time, the judge is primarily respon¬ 
sible for the just outcome of the trial. He is not a 


mere moderator of a town meeting, submitting ques¬ 
tions to the jury for determination^ nor simply ruling 
on the admissibility of testimony, but one who in our 
jurisprudence stands charged with full responsibility. 
He has the same opportunity that jurors have for see¬ 
ing the witnesses, for noting all Ijhose matters in a 
trial not capable of record, and when in his deliberate 
opinion there is no excuse for a verdict save in favor 
of one party, and he so rules by instructions to that 
effect, an appellate court will pay lkrge respect to his 
judgment.’’ 

i 

i 

Negligence Not Presumed from Happening of Accident. 

i 

The mere happening of an accident <jloes not permit of 
a presumption of negligence, and on the contrary, such 
negligence must be specifically proved.! This principle is 
well stated in the case of District of Columbia v. Manning, 
57 App. D. C. 156, 157, involving injuries received by a 
pedestrian as the result of alleged negligence of the City 
in placing safety markers in the streetj where this Court 
said: 

“This burden plaintiff wholly failed to sustain, as 
there is no evidence whatever, asidq from the happen¬ 
ing of the accident , to indicate either that the button 
placed upon the street was dangerous, or that it was 
so negligently constructed as to cteate a dangerous 
situation. Neither is there any shoeing that the safety 
zone, with the buttons at the outside corners thereof, 
was either negligently constructed or out of repair ; 
consequently there is a total lack of evidence showing 
negligence on the part of the District, sufficient to sup¬ 
port a judgment in this case. Of course, in the absence 
of proof of negligence, liability cannot attach.” 

i 

1 

This principle of law has been carried into cases involv¬ 
ing railroads and this Court has many tiipes held that there 
is no presumption of negligence on the part of the carrier 
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from the single fact of injury to a passenger, unless the 
injury was caused from some defect or deficiency in the 
means of transportation, which would give rise to the ap¬ 
plication of the doctrine of res ipsa loquitur. 

Carmody v. Capital Traction Co., 43 App. D. C. 245; 
Sullivan v. Capital Traction Co., 34 App. D. C. 358, 
367; 

Great Falls & Old Dominion R. Co. v. Hill, 34 App. 

D. C. 304 (Certiorari denied, 216 U. S. 619); 

Harbison v. The Metropolitan R. Co., 9 App. D. C. 60; 
Weaver v. B. & 0. R. Co., 3 App. D. C. 436; 

Railroad Co. v. SnashaU, 3 App. D. C. 420. 

As the Court said in N. & W. Ry. Co. v. Birchett, 252 
Fed. Eep. 512, 515 (Va.): 

“In such case, where the accident is to the passenger, 
and not to the car or train, it has been held by courts 
of high authority that a presumption of negligence does 
not arise.” 

In the case at bar there is no allegation or proof of 
a defect or failure in the means or instrumentalities of 
transportation which would permit the application of the 
doctrine of res ipsa loquitur, and plaintiff’s injuries no 
more create a presumption of negligence and burden on 
the defendant to explain than if she had been injured while 
crossing the street enroute to the station or as the result 
of falling from the platform to the tracks before her train 
arrived. 

Negligence, under the circumstances of this case, must be 
specifically alleged and proved. Plaintiff chose to rest her 
entire case upon the allegation that the existence of a space 
of five inches between the station and car platforms created 
a dangerous condition constituting actionable negligence 
and upon this false premise charged “that there was neither 
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guard, sign, warning or suggestion of alny kind on the part 
of the defendant that such dangerous Condition existed.” 

j 

There was absolutely no proof introduced by plaintiff 
to show that the station platform was improperly con¬ 
structed or that the space between the tVo platforms, which 
was allowed for the safe movement ;of trains into and 
through the station, was unusual, unnecessary or in any- 

i 

wise dangerous. There was no showing that any other of 
the thousands of passengers using this; station at any time 
had difficulty in stepping across this short space between 
the two platforms, which certainly peripits the presumption 
that it was perfectly safe for those \yho used reasonable 
care for their safety. 

i 

As the mere existence of the space did not of itself, con¬ 
stitute a dangerous condition, there was no necessity for 
a guard, sign or warning and the failure to provide same 
does not constitute negligence. As is hereinafter more 
fully discussed, the duty of a carrier; to provide such a 
guard, sign or warning arises only where a dangerous 
condition actually exists. j 

j 

Existence of Space Between Platform and Car Not 
Negligence as Matter of Law. 

I 

There is a long line of cases, many of them in New York 
because of the existence there of numerous subways, from 
which it appears well settled that the question of whether 
or not the existence of a space between the station platform 
and passenger cars constitutes negligence on the part of 
the carrier is a matter of law and notj a question of fact 
to be submitted to the jury. In these cases, such spaces, 
ranging from 3% inches to more tha|n a foot in width, 
have been held as a matter of law tp be insufficient to 
predicate negligence on the part of the carrier. This is 
especially true, where, as here, there i£ no proof that the 

i 

i 

i 

i 




8 


space is unusual or greater than necessarily required for 
the proper operations of the carrier. 

An early and leading case on this subject is Lafflin v. The 
Buffalo & Southwestern R. Co,, 106 N. Y. 136, 139 (1877). 
In this case, plaintiff was injured while alighting from the 
car as the result of attempting to step from the second 
step of the car to the platform, a distance of two feet and 
2 inches, the step being four inches below the level of the 
station platform. In holding as a matter of law that the 
defendant was not negligent in permitting this situation, 
the court said: 

“There was no proof that the platform was not con¬ 
structed in the ordinary way, nor that the space be¬ 
tween it and the car was any greater than the exigencies 
of the business and the operations of the railroad re¬ 
quired # * *. It was not hound so to construct this 

platform as to make accidents to passengers using the 
same impossible, or to use the highest degree of dili¬ 
gence to make it safe, convenient and useful. It was 
bound simply to exercise ordinary care, in view of the 
dangers attending its use, to make it reasonably ade¬ 
quate for the purpose to which it was devoted.” 

In Lang v. Interhorough Rapid Transit Company, 183 
X. Y. Supp. 270, 274, the appellate tribunal held that the 
lower court erred in submitting the case to the jury and that 
a verdict should have been directed in favor of the defendant 
where the only negligence charged against the carrier was 
the existence of a space of 8 inches between the station 
platform and the car platform. The court said: 

‘ ‘ That it was necessary to have some space between 
the cars and the platform is a self-evident proposition. 
Even assuming that the space was as wide as plaintiff 
testified, there was no proof that it was any greater 
than necessity required. (Cases omitted.) It seems 
to me that, even assuming that the space was 8 inches 



in width, the question as to whetker or not it was a 
negligent construction teas one of\ law for the court, 
and not of fact for the jury. 99 

j 

In Gibson v. New York Consol. R. Co., lo9 N. Y. S. 514, 515, 
the Court held that the complaint should have been dis¬ 
missed where the sole proof of allege^ negligence against 
the carrier was the existence of a sp^ce between the car 
and station platform estimated by different witnesses to be 
somewhere between 5% and inched, saying: 

j 

| 

“To hold in the case at bar a maximum space of 7% 
inches between the car step and th^ platform would be 
of itself proof of the defendantnegligence, which 
would authorize the plaintiff’s recovery for injury 
therefrom, would in our judgment be wholly unwar¬ 
ranted # * V’ 

i 

i 

In Woolsey v. Brooklyn Heights R. Co j., 108 N. Y. S. 16,17, 
the Court said: 

i 

| 

“I am unwilling to decide that a jury may find neg¬ 
ligence from the bare fact of the existence of a space of 
10 inches (the credible testimony is that the space in the 
case at bar was 7% inches) between the station and car 
platform. * * *” (Parenthetical expression included 
in opinion). 

i 

In Smith v. Brooklyn Heights R. Co., ll4 N. Y. S. 62, 63, 64, 
it was held that plaintiff was not entitled to recover where 
the sole showing of negligence w’as the Existence of a space 
between the station platform and car estimated by witnesses 
to be from 7 to 13 inches. While in its opinion, the Court 
seems to predicate its action primarily lipon the theory that 
plaintiff was guilty of contributory negligence for failing to 
observe the space, the existence of which she was presumed 
to know, it is clear that the Court also found no negligence 
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on the part of the defendant in maintaining the space. The 
Court said: 

“There is no proof that the station platform was 
not constructed in the ordinary way, nor that the space 
between it and the car platform was any greater that 
the necessities of the operation of the road required, 
nor that the car which plaintiff attempted to board vras 
constructed in anv different manner from the other 

•r 

cars used bv the defendant. 

* 

• •••••• 

“The accident in the case at bar was not caused by 
any defect in the station platform, or obstruction, or 
the failure to properly light it. * * * Here the space 
would have been disclosed by a mere glance. The plain¬ 
tiff had plenty of time in which to board the car. There 
was no pushing or crowding, and I think she was guilty 
of contributory negligence as matter of law.” 

In Langin v. Trustees of New York and Brooklyn Bridge, 
42 N. Y. S. 353, 354, the Court said: 

“• * * The evidence, as a whole, presents the case 
of a young woman, over 17% years old, called upon to 
alight, with others, from a railroad car at a platform, 
which was, at the most, a foot distant from the car. 
The platform was perfectly lighted. Every person of 
her age and intelligence must know that some space 
necessarily intervenes between a car and the platform 
of a station at wdiich it is drawm up. She was neither 
ill nor infirm. There w^as no proof as to whether a dis¬ 
tance of 12 inches is greater than the length of an aver¬ 
age step; but, whether it is or not, I should hesitate to 
say that any negligence could be charged against the 
defendants on account of the existence of such a space 
between the car and the platform at the bridge station, 
in the case of a grown person, in good health, attempt¬ 
ing to leave the car, with sufficient light and opportunity 
to perceive the opening. It would be placing too bur- 
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densome a responsibility upon commbn carriers to hold 
them liable for negligence under such circum¬ 
stances # # V’ 

i 

i 

The rule established by the New York Courts has also been 
followed in other jurisdictions. In Sandler v. Hudson & 
M. R. Co., 151 Atl. 99, 101, the Supreme Court of New Jer¬ 
sey said: | 

<<* * * of course> if without anything else appear¬ 
ing, the fact was that plaintiff, being upon the platform 
and attempting to board this train, had stepped into a 
space between the platform and the train, not shown to 
have been an unusual space according to standard con¬ 
struction, she would not have bekn entitled to re¬ 
cover • * j 

| 

It should be noted at this point that ip the Sandler Case, 
and other cases above quoted, reference is made to the fail¬ 
ure on the part of the plaintiff to show that the space com¬ 
plained of was unusual and failed to coniply with standard 
construction requirements and that in tl^e absence of such 
proof, negligence can not be predicated u^on the mere exist¬ 
ence of the space. There is not one word pf testimony in the 
case at bar either on the question of whether or not the space 
was of unusual width or as to whether ot not the construc¬ 
tion of the 30th Street Station platform complied with stand¬ 
ard construction methods and practices for such facilities. 
There is no showing as to the width of $paces existing be¬ 
tween station platforms and car platforms in other stations 
and there is no testimony as to what is regarded as proper 
construction for station platforms under similar conditions. 

The question of the carrier’s duty in Such regard is well 
expressed in the case of Graham v. The PI R. R. Co., 139 Pa. 
149, where the Court said: j 

“* * • It is unnecessary to discuss now whether 
the Railroad Company was bound id its platforms and 
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approaches to use the very utmost degree of care, as it 
is to passengers during actual carriage. If the result in 
fact was a platform which could he used without danger 
hy a passenger exercising ordinary care, then the Com¬ 
pany had done its duty so far as this plaintiff was 
concerned 

In Kingsley v. Del . L. & IF. jR. R. Co., 35 L. It. A. N. S. 
338 (N. J.), it was held that a space of from 7Vo to 9 1 /* in¬ 
ches between the station platform and car platform did not 
constitute negligence on the part of the carrier, the Court 
restating the rule above described that the existence of such 
space offered no evidence of negligence. 

In Twer sky v. The P. R. R. Co., 104 Atl. 63, 64 (Penn. 1918), 
plaintiff was held as a matter of law to be barred from re¬ 
covery where she was injured while alighting from one of 
the defendant’s trains at the North Philadelphia Station 
of the defendant Company as the result of stepping into the 
space between the car and station platforms. Here again the 
decision appears to be based upon the contributory neg¬ 
ligence of the plaintiff, although the Court fails to find any 
negligence on the part of the defendant, saying: 

“The duty resting on the railroad company rises no 
higher than to make and keep its stations safe for per¬ 
sons exercising ordinary care. When injury results to 
any one who fails in this regard, the law charges the 
injury to the party’s heedlessness as the proximate 
cause.” 

It will become readily apparent from reading the declara¬ 
tion and plaintiff’s brief on appeal that whereas plaintiff’s 
suit was predicated upon the theory that the defendant 
maintained a space of “five (5) inches between the floor of 
the depot or station and the platform of the car which she 
was about to enter” and that this was an “unusual, un¬ 
necessary and unexpected break or space between the floor 
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of the depot and the floor of the car,’ 9 whi^h plaintiff did not 
and could not readily observe, plaintiff’s counsel now seizes 
upon the unexpected testimony of two fitnesses, who esti¬ 
mated the space by guess to be about a foot in width. If 
it had been a foot wide, it would have beeh plainly apparent 
upon even a casual glance. In framing the declaration, 
counsel for plaintiff took the position tliat the open space 
was so narrow that it could not be seen, l?ut here on appeal, 
counsel argue that the space was wider than necessary, al¬ 
though no evidence was offered to suppprt such a theory. 

I 

i 

Question of Lighting Not Involvedj in the Case. 

i 

While counsel for plaintiff attempts at this late date to 
make quite an argument to the effect that the question of 
whether or not the station and particularly the platform 
was sufficiently lighted should have been submitted to the 
jury, attention is called to the fact that ho allegation of in¬ 
sufficient lighting is contained i/n the declaration and no 
proof tending to show insufficient lighting was offered by the 
plaintiff. The sole bit of testimony oi^ the subject was 
given by the witness, Helen Louise Cro-Wn, who said: 

“It had lights up by the poles up near the ceiling. 
There was no daylight in there. It just had a few 
lights at the top of those beams, that is about all. 
There wasn’t any lights along the space where the 
passengers enter the coaches” (R. p. 20.) 

Even if the declaration contained an allegation charging 
the defendant with negligence in failing to provide suf¬ 
ficient lighting in the station,—and attention is also called 
to the fact that plaintiff’s counsel at po time requested 
leave to amend the declaration in such particular—certainly 
it cannot be said that the statement of Miss Crown above 

i 

quoted is sufficient to go to the jury as prima facie proof 

I 

| 

i 

i 

i 

i 

i 

i 
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that the station or platform were improperly or insuffi¬ 
ciently lighted. 

There is no testimony to the effect that the lights pro¬ 
vided were insufficient. This cannot be spelled out, even 
by inference, from Miss Crown’s statement. No witness 
testified that the space between the car and platform could 
not be readily observed, and four of plaintiff’s friends 
were with her at the time of the accident, two of whom 
boarded the same train. Even plaintiff’s industrious coun¬ 
sel who made a special trip to Philadelphia to observe con¬ 
ditions in the station and took accurate measurements of 
the space made no reference in his testimony to any dif¬ 
ficulty in observing the space. 

No Warning Required. 

Plaintiff’s contention that the question of whether or 
not the defendant was negligent in failing to warn plain¬ 
tiff of the space between the station platform and the car 
was one for submission to the jury, presupposes that the 
existence of the space was dangerous to passengers board¬ 
ing and alighting from trains who otherwise would not 
know of the alleged dangerous condition and were them¬ 
selves exercising ordinary care for their own safety. 

The rule is briefly stated in the The Empress of Scotland , 
11 Fed. (2d) 783, 785, (New York), as follows: 

“ * # * Carriers of passengers have the right to as¬ 
sume that passengers will exercise the care of a rea¬ 
sonably prudent man • • * The obligation to warn 
applies to a danger unknown to the passenger * * * ” 
(Aff’d. 24 F. (2d) 1018). 

There were no special circumstances at the 30th Street 
Station on this occasion which required unusual precau¬ 
tions and the giving of special warnings to passengers. 
There is no testimony showing that the station platform 
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whs crowded and while it is true that defendant alleged in 
its plea that one of its employes announced, “watch your 
step”, while passengers were alighting jfrom and board¬ 
ing the train, there was no duty on the part of the carrier 
to provide such announcement as a matter of law and plain¬ 
tiff had no cause to rely upon the failure to hear such a 
warning. As was said in Gibson v. Nevi York Consol. R. 
Co., 159 N. Y. S. 514, 515, i 

“ * # # There was no crowd passing off the car 
which would require any warning tcj passengers gen¬ 
erally. This space may be deemed within the evidence 
to be fairly necessary, so that the oscillations of a car 
as it passes the platform will not throw it into the 
platform. It may be assumed generally that where 
passengers are alighting they will Watch their steps, 
unless the crowd is so intense that tliey cannot.” 

i 

This rule, stated by Ruling Case Law £s follows, is too 
fundamental to require further citation of authorities: 

“Railroad companies are not required to have spe¬ 
cial agents, wearing badges, to prevent passengers 
from injuring themselves by negligent acts in getting 
on or off railroad trains, but have a right to assume 
that travelers can take care of themselves in traveling 
upon railroads constructed with proper care and skill, 
as regards dangers ordinarily incident to such travel. ’ 9 

• * • • • • • 

* 4 The risk of being hurt by such vehicles is the risk 
of the passenger, and not that of the farrier. It is not 
a da/nger against which the carrier is fiov/nd to protect 
the passenger or to give him warnirig.” 4 R. C. L., 
1250. 

! 

No Guard or Assistance Required. 

The authorities are unanimous in holding that there is 
no duty on the part of carriers to render assistance to 


! 

i 
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passengers in boarding or alighting from trains unless the 
passenger is infirm or otherwise apparently needs assist¬ 
ance. Plaintiff in this case, 64 years of age, was not suffer¬ 
ing from any physical disability and there is no show¬ 
ing that she gave any evidence of needing assistance. On 
the contrary, it appears that she walked down three flights 
of stairs carrying a suit case to reach the platform level 
of the station and was carrying the suit case in one hand 
as she attempted to board the car. 

In Younglove v. Pullman Co., 207 Fed. 797, 802 (N .Y.), 
the Court said: 

“It is true, undoubtedly, that a railroad company, 
in the absence of something showing that a passenger 
about to alight from a car requires assistance, is under 
no obligation to render assistance * # *” 

and in Hanlon v. Central R. R. Co. of New Jersey, 79 N. E. 
846 (New York), the Court said: 

“It (the carrier) was not bound to furnish her (the 
passenger) any personal assistance in leaving the car, 
for she was, so far as the case shows, in the possession 
of her faculties and in good health, and was capable 
of moving about alone.” 

In St. Louis & San Francisco R. Co. v. W. T. Lee, 132 
Pac. 1072, 1073 (Okla.), the Court states the rule a little 
more fully as follows: 

“* • * Tbi s necessarily raises the question: Is it 

the duty of a carrier to station an employee at the en¬ 
trance of a car or train for the purpose of assisting 
passengers off and on? As a general proposition no 
such duty rests on the carrier, and in the instant case, 
where access to the car was not difficult, and the car 
was stopped at the platform prepared and used by the 
company for that purpose, and in the usual and cus¬ 
tomary manner, and where no special circumstance 
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existed demanding such additional 0are, it is obvious 
that no such duty was imposed on th4 carrier * * 

I 

In holding that the defendant carrier was not negligent 
in failing to have guards on the station platform, the Court 
in Commerford v. Interborough Rapid Transit Company, 
192 N. Y. S. 349, 350, said that until “it is shown that that 
crowd was so great as to prevent her! (plaintiff’s) free 
action, it can not be held that that was a contributing cause 
of her accident.” 

Also in Farmer v. Interborough Rapid Transit Com¬ 
pany, 205 N. Y. Supp. 479, it was held that there was no 
negligence on the part of the defendant carrier in failing 
to provide guards, there being no showing that the station 
platform was overcrowded and that the overcrowding 
caused plaintiff to fall down between the car and platform. 

There was no crowd on the platform in the case at bar. 

No Bridge Over Space Required. 

Plaintiff contends that the jury could liave found the de¬ 
fendant guilty of negligence for failing to provide some 
form of bridge across the space between the car and plat¬ 
form and complains that the lower Court erred in refusing to 
admit testimony concerning the existence of such bridges 
in one or two subway stations in the City of New York and 
the existence of several patents on such bridges. 

Counsel for plaintiff fails to cite any Authority even in¬ 
ferring that the failure to provide such a bridge over a space 
as small as a foot (taking the greatest distance suggested 
by plaintiff’s witnesses) may be considered negligence on 
the part of the carrier and it is respectfully submitted that 
such contention is too ridiculous to justify extended argu¬ 
ment to the contrary. 

In the case of New York, N. H. & H. R. Co . v. Lincoln, 
223 Fed. 896 (N. Y.), cited by appellant }n support of the 

i 

! 

i 

i 


i 
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proposition that the question of defendant’s failure to pro¬ 
vide a bridge or plank across the space was one for con¬ 
sideration by the jury, it will be noted that the space in¬ 
volved was three feet. 

In Boyce v. The Manhattan Ry. Co., 118 N. Y. 314, and 
Missouri Pacific Ry. Co. v. Long, 16 S. W. 1016 (Texas), also 
cited by appellant, the spaces involved were 14 inches and 17 
inches respectively and in each case there was evidence of 
improper lighting. 

Concerning defendant’s failure to provide some form of 
mechanical bridge similar to those used in one or two of 
the subwav stations in New York or those described in the 
patents offered in evidence by plaintiff, the lower Court 
correctly held that testimony of such a nature was not ad¬ 
missible unless it was shown that such devices were in 
common use under similar circumstances. No such show¬ 
ing was made and on the contrary, it is common knowledge 
that such devices are not in general use. The rule was 
stated in Ozanne v. Illinois Central R. Co., 151 Fed. Rep. 
900,903 (Kv.), as follows: 

“And they (carriers) are not bound to adopt and 
use a new and improved method because safer and 
better than the methods employed by them, if it is not 
requisite to the reasonable safety and convenience of 
passengers, and if the expense is unreasonably ex¬ 
cessive.” 

In Kingsley v. Delaware L. & W. R. R. Co., 35 L. R. A. 
N. S. 338 (supra), where defendant was held not guilty of 
negligence in permitting a space from 7% to 3% inches to 
exist between the car and platform, the Court held that 
proof that other railroads construct car steps and platforms 
of different types, without proof of a recognized standard 
type, would not charge the defendant with negligence. 
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No Combination of Circumstances Requiring Submission 

to Jury. 

j 

Appellant, apparently seizing at the [last straw, urges 
that the three items of alleged negligence, the open space, 
improper lighting and lack of warning, wfiile each possibly 
is insufficient standing alone, taken together constituted a 
combination of circumstances which required submission of 
the case to the jury. 

While we by no means concede that such a combination 
of circumstances makes it mandatory that the Court permit 
the case to go to the jury, especially where it finds as a 
matter of law that there has been a failure of proof as to 
one or more of the items or that taken as |a whole all of the 
facts do not constitute negligence under the particular cir¬ 
cumstances as a matter of law, the question is moot so far 
as this case is concerned. 

In the first place, we have involved here a comparatively 
small space which by the overwhelming weight of authority 
is insufficient as a matter of law to charge the defendant 
carrier with negligence, and no showing that the space was 
unusual or unnecessary or that the construction of the car 
or station platform was improper or failed to comply with 
standard construction methods. 

In the second place, as heretofore discussed at length, no 
allegation of improper or insufficient lighting was made in 
plaintiff’s declaration and there was absolutely no testi¬ 
mony adduced which would support a finding predicated in 
whole or in part upon the failure to provide proper lighting. 

i 

Lastly, the duty to warn passengers arises only where 
there is a dangerous condition, and here the existence of the 
space was necessary and did not constitute a dangerous 
situation, as hereinbefore conclusively shown. Therefore, 
there was no duty to warn. The Court could not have per- 

i 


i 
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mitted a verdict to stand which contemplated the defend¬ 
ant’s failure to give warning when there was no proof in 

the first instance that a dangerous condition existed. 

\ 

Without referring specifically to each of the cases cited 
by appellant under this heading (pp. 22-28), it will be suffi¬ 
cient to note that in each case some unusual circumstance 
was present, such as an unusually and unnecessarily wide 
space, a crowded platform, insufficient lighting, improper 
construction of the station, or the like, as to none of which 
is there any proof in the case at bar. 

Contributory Negligence. 

While the lower Court predicated its action in directing 
a verdict in favor of the defendant at the close of plaintiff’s 
testimony upon the lack of any proof showing negligence on 
the part of the defendant, we respectfully submit that even 
assuming that the defendant was negligent in some respect, 
the undisputed evidence shows that plaintiff was guilty of 
contributory negligence as a matter of law which would bar 
her recovery. 

Although plaintiff noticed as she waited on the platform 
some 10 or 15 minutes for the train to arrive that the tracks 
were well below the level of the station platform, and seeing 
the train come in, knew there must be some space be¬ 
tween the train and the platform, she did not say that 
she watched her step as she proceeded from the platform 
to the car, ivitliout grasping the hand rail of the car (R. 18), 
but simply said “I thought I was stepping on the platform, 
I didn’t see anything but the platform there when I was 
getting on, and as I went to step on the platform, instead 
of stepping on the platform my leg went down in the 
hole • # # ”(R. 14). 

It seems perfectly apparent that plaintiff was absorbed 
in bidding goodbye to some of her friends who remained on 


the station platform, or was conversing with Miss Casey 
and Miss Crown, who boarded the train vdth her, or in any 
event, proceeded to step from the statioif platform to the 
car (using the language of Twer sky v. The P. R. R. Co., 104 
Atl.63,64 (Pa.))— I 

<<• * * with as much unconcern and indifference for 

her own safety as one would walk thp floor of his own 
domicile with which he was familiar]’’ 

In the Twersky case the Court used the following language, 
which is peculiarly applicable to the instant case: 

i 

“She did not see this open space between the platforms, 
into which she stepped until after she had been extri¬ 
cated therefrom. She says that if she had seen it she 
would have avoided it. But why d}d she not see it? 
The only answer that can be made is that she did not 
see it because she did not look. # f * All that we 
have said is derived from the plaintiff’s own testimony, 
and it leaves it not open to question tjhat her own want 
of ordinary care was a contributing factor in the acci¬ 
dent.” 

! 

i 

As noted earlier herein, referring particularly to Smith 
v. Brooklyn Heights R. Co., 114 N. Y. S. $2 and Twersky v. 
The P. R. R. Co., 104 Atl. 63 (Pa.), some of the authorities 
which hold that the existence of space between the car and 
platform does not afford a basis for recovery where a pas¬ 
senger steps into such space, reach this conclusion on the 
ground that the passenger is guilty of contributory negli¬ 
gence in failing to use ordinary care in observing and step¬ 
ping over the space, but most of those authorities base their 
conclusion on the lack of primary negligence on the part of 
the carrier. 

In Lang v. Interborough Rapid Transit Company, 183 
N. Y. Supp., 270, where the Court found as a matter of law 
that plaintiff was barred from recovery by her contributory 
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negligence, where she stepped into a space of 8 inches be¬ 
tween the platform and car, they said: 

“The defendant was entitled to act upon the assump¬ 
tion that she (plaintiff) would use ordinary care to 
avoid any danger which was obvious. ’’ 

Conclusion. 

We respectfully submit that no issue of fact was pre¬ 
sented by the evidence in the lower Court and that the action 
of that Court in holding that plaintiff had failed to prove 
any negligence on the part of the defendant and in direct¬ 
ing a verdict in favor of the defendant should be affirmed. 

F. D. McKenney, 

John S. Flannery, 

G. Bowdoin Craighill, 

R. Aubrey Bogley, 

Attorneys for Appellee. 
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